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Legal  d e v e l o p m e n t s w i t h i n  the  p a s t  four  yea r s  have marked the 
pe r iod  as one o f  unprecedented s i g n i f i c a n c e  with r e spec t  to  govern-  
mental superv i s ion  o f  the  c a s u a l t y  insurance industry.  As we en t e r  
upon a new e r a  o f  s t a t e  r e g u l a t i o n ,  a s tudy  o£ the even t s  which 
c r e a t e d  t h a t  e ra  may broaden our comprehension o f  the unique ex- 
periment  in political science to which the immediate future of the 
industry is bound. Such a review should be of especial interest to 
actuaries, for in the foreground of this historic development have 
been the rates which are primarily the responsibility of those 
trained in the actuarial sciences. 

THE DECISION OF THE SUPREME COURT 

s.On June 5) 1944 in U n i t e d  S t a t e s  ~. S o u t h  E a s t e r n  U n d e r t p r i t e r s  
A s  . e t  a l .  t h e  Supreme C o u r t  o f  t he  U n i t e d  S t a t e s  by a 4 -3  
d e c i s i o n  determined fo r  the f i r s t  t ime tha t  (a)  a f i r e  i n su rance  
company conduct ing a s u b s t a n t i a l  p a r t  of  i t s  Business ac ross  s t a t e  
l i n e s  i s  engaged in "commerce among the severa l  S ta t e s"  and sub jec t  
t o  r e g u l a t i o n  by Congress  under  the  Commerce Clause of  the  Con- 
s t i t u t i o n  and (b) the Sherman Antitrust Act is applicable to the 
business of insurance. 

For seventy-five years previously the Court had consistently 
held that the Commerce Clause did not deprive the individual states 
of power to regulate and tax specific activities of foreign in- 
surance companies which sold policies within their territories 2. 

* This paper presented by i n v i t a t i o n .  
1. 322 U.S. 533, 64 Sup. Ct. 1162, 88 L. ed. 1440 (1944) noted in 44 Col. 

L. Rev. 772 (1944) and the subject of Powett, "Insurance as Commerce" 
(1944) 57 Harv. L. Rev. 937. 

2. F i rs t  held in Paul v. V i r g i n i a ,  8 Well. 168 (1868). Subsequent c a s e s  

aKe col lected in Gavlt, the Commerce Clause of the United States Con- 
s t i tu t ion  (1932) pp. 134-139. See also 322 U.S. 533, 544,567. The precise 
question of whether Congress has the power under the Commerce Clause 
to regulate in te r s ta te  insurance transactions had never been submitted 
to the Court. 
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In the c o u r s e o f  these  dec is ions  the Court had s t a t e d  t ha t  Missuing 
a p o l i c y  of  i n s u r a n c e  i s  not  a t r a n s ~ c t i o n  o f  commerce", 3 " the  
business  of  insurance i s  not commerce", ~ and ~cont rac t s  o f  insurance 
are not  commerce a t  a l l ,  n e i t h e r  s t a t e  nor i n t e r s t a t e  ". 5 On such 
dec i s ions ,  and an assumption o f  consequent lack of Federal  power, 
was founded the sys temof  insurance r egu la t ion  by the severa l  s ta tes .  

In the S.E.U.A. case Mr. J u s t i c e  Black, speaking for  a ma jo r i ty  
of  the seven j u s t i c e s  who p a r t i c i p a t e d ,  6 analyzed these a u t h o r i t i e s .  
He pointed  out tha t  c e r t a i n  a c t i v i t i e s  of  a business  may be i n t r a -  
s t a t e  and the re fo re  sub jec t  to s t a t e  con t ro l ,  while other  a c t i v i t i e s  
o f  the same b u s i n e s s  may be i n t e r s t a t e  and t h e r e f o r e  sub j ec t  to 
F ede ra l  r e g u l a t i o n .  He obse rved  t h a t  t h e r e  i s  a wide range of  
b u s i n e s s  and o t h e r  a c t i v i t i e s  which, though s u b j e c t  to  Federa l  
r egu la t ion ,  are so in t ima te ly  r e l a t e d  to loca l  welfare  tha t ,  in the 
absence of  Congressional  ac t ion ,  they may be regu la ted  or taxed by 
the s t a t e s .  The primary t e s t  appl ied by the Court to such a c t i v i t i e s ,  
the J u s t i c e  said,  i s  not themechanical  one of  whether the p a r t i c u l a r  
a c t i v i t y  a f f e c t e d  by the s t a t e  r e g u l a t i o n  i s  p a r t  o f  i n t e r s t a t e  
commerce, but r a t h e r  whether, in each case,  the competing demands 
o f  the s t a t e  and na t i ona l  i n t e r e s t s  involved can be accommodated. 
Reviewing the v a r i e d  a c t i v i t i e s  which h~d been held by the  Court 
to be i n t e r s t a t e  commerce, he concluded: 

"No commercial e n t e r p r i s e  of  any k indwhich  conducts 
i t s  a c t i v i t i e s  across  s t a t e  l i n e s h a s  been held to be 
wholly beyond the regu la to ry  power of  Congress under 
the Commerce Clause. We cannot make an except ion of  
the business  of  insurance, n 

The majority of the Justices next held that the comprehensive 
language of the Sherman Act embraced the business of insurance and 
that there existed no evidence of a contrary Congressional intent. 
If exceptions are to be written into the Act, Wthey must come from 
the Congress, not this Court. "8 The arg~nent that the Sherman Act 
necessarily invalidatedmany state lawsregulatinginsurancewasdismissed 
as "exaggerated. "9 The majority accordingly held that a conspiracy 
to restrain interstate trade and commerce by fixing and maintaining 
arbitrary and non-competitive premium rates on fire and allied 
lines of insurance in six states, and a conspiracy to monopolize 

3"Paul  vs.  Firg inia ,  8 Wall. 168,183 (1868). 
4. Hooper v. Cal i fornia ,  155 U.S. 64.8, 655 (1895). 
5. N.Y. L i f e  Ins.  Co. v. Deer Lodge County, 231 U.S. 495, 510 (1913). 
6. Mr.Justice Roberts  and Mr. Justice Reed tookno part  in the  c o n s i d e r a t i o n  

or d e c i s i o n  o f  the  case .  322 U.S.  533, 562. 
7. 322 U.S. 533, 553. 
8. Id. at 561. 
9. Id. at 562. 
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such interstate trade and commerce, are violations of the Sherman 
Act. Tne decision of the District Court for the Northern District 
ofGeorgia, I0 which had dismissed the indictment as insufficient 
in law was reversed. 

~ree Justices dissented. In a lengthy opinion the late C~ief 
Justice Stone discussed what he believed to be the two questions 
presented: (a) whether the business of entering into contracts in 
one state, insuring against the risk of loss by fire of property 
in others, is itself interstate commerce, and (b) whether an ag- 
reement or conspiracy to fix the premium rates of such contracts 
and in other ways to restrict cozq~etition in effecting policies of 
fire insurance, violates the Sherman Act. 

The (~ief Justice declared: n 

"~he court below has answered no' to both of these 
questions. I think that its answer is right and its 
judgment should be affirmed, both on principle and in 
view of the permanency which should be given to the 
construction of the commerce clause and the Sherman 
Act in this respect, which has until now been con- 
sistently adhered to byall branches of the C-overnment." 

Mr. Justice Frankfurter joined in the opinion of the Chief 
Justice in a brief separate dissent. He held that the relations 
of the insurance business to national commerce and finance un- 
doubtedly afford constitutional authorityfor appropriate regulation 
by Congress of the business of insurance, "certainly not to a less 
extent than • w12 Congressional regulation touching agrlculture. But 

10"51F. Supp. 712 (1943). The case went to the Supreme Court on direct 
appeal under the Criminal Appeals Act. 56 Star. 271, 18 U.S.C. 682, 
amending 34 Stat. 1246. 

11"322 U.S. at 563. The majority did not agree with the C~ief Justice that 
the first of these questions was presented by the decision of the 
District Judge, whose construction of the indictment was binding on 
such an appeal under the Criminal Appeals Act. Their belief was chat 
the District C~urthad held the indictment bad for the sole reason that 
the entire "businessof insurance" (not merely the part of the business 
in whlch contracts are physically executed) cannever under any possible 
circumstances be %ommerce °'. Id. at 537. See Note (1944) 44 Col. L. 

_ Rev. 772, 773. 
I2"Id. at 583. 1~is belief that the modern business of insurance is not 

commerce but yet is subject to Congressional power under the Cxxnmerce 
Clause, was shared by the C~ief Justice. Id. at 562, 563. It divided 
the Court, in reasoning but not result, in another case decided in the 
same term, Polish Alliance v. N.L.~.B., 322 U.S. 643, 64 Sup. Ct. 1196, 
88 L. ed. 1509 (1944). 
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he b e l i e v e d  t h a t  the  Sherman Act had neve r  been i n t ended  to  app ly  
to  i n s u r a n c e  t r a n s a c t i o n s  such as t hose  charged  by the  i n d i c t m e n t  
and c o u l d  f i n d  "no C o n g r e s s i o n a l  w a r r a n t "  fo r  c a u s i n g  the  " f a r -  
r e a c h i n g  d i s l o c a t i o n s "  r e f e r r e d  t o  by the  C h i e f  J u s t i c e  and Mr. 
J u s t i c e  Jackson .  

In  a s e p a r a t e  d i s s e n t  Mr. J u s t i c e  Jackson  a d d r e s s e d  h i m s e l f  t o  
what he termed the  " p r a c t i c a l  and u l t i m a t e  cho ice  w t h a t  faced  the  
Court :  nto say e i t h e r  t h a t  i n su rancewas  s u b j e c t  to  s t a t e  r e g u l a t i o n  
o r  t h a t  i t  was s u b j e c t  to  no e x i s t i n g  r e g u l a t i o n  a t  a l l . "  He 
d e c l a r e d  t h a t  whi le  amodern in su rance  b u s i n e s s  as u s u a l l y  conducted  
i s  in  f a c t  commerce, in  con templa t ion  o f  law insu rance  had acqu i r ed  
an e s t a b l i s h e d  d o c t r i n a l  s t a t u s  n o t  b a s e d  on p r e s e n t - d a y  f a c t s .  
nFor c o n s t i t u t i o n a l  p u r p o s e s  a f i c t i o n  has  been  e s t a b l i s h e d  and 
long  a c t e d  upon by the  Cour~l, 4 the  s t a t e s ,  and the  Congress ,  t h a t  
i n s u r a n c e  i s  no t  commerce. He s t a t e d  t h a t  the  d e c i s i o n  cou ld  
have consequences upon t ax  l i a b i l i t i e s ,  r e funds ,  l i a b i l i t i e s  under  
s t a t e  law to  s t a t e s  o r  t o  i n d i v i d u a l s ,  and "even  c r i m i n a l  l i a -  
b i l i t i e s . "  [~ecause o f  t hese  f a c t s  the  J u s t i c e  b e l i e v e d  t h a t  whi le  
" a b s t r a c t  l og i c "  might  suppor t  the  m a j o r i t y ,  Rthe common sense  and 
wisdom of  the  s i t u a t i o n  seem opposed",  ls He concluded: 16 

"To fo rce  the hand o f  Congress  i s  no more the  p rope r  
f u n c t i o n  o f  the  j u d i c i a r y  than  to  t i e  the  hands o f  
Congress .  To use my o f f i c e ,  a t  a t ime l i k e  t h i s ,  and 
with  so l i t t l e  j u s t i f i c a t i o n  in  n e c e s s i t y ,  t o  d i s -  
l o c a t e  the  f u n c t i o n s  and revenues  o f  the  s t a t e s  and 
t o  c a t a p u l t  Congress i n t o  immediate  and undiv ided  
r e s p o n s i b i l i t y  fo r  s u p e r v i s i o n  o f  the  n a t i o n ' s  i n -  
surance  b u s i n e s s e s  i s  more than  I can r e c o n c i l e  with 
my view o f  the func t i on  o f  t h i s  Court  in  our  s o c i e t y . "  

While the  Supreme Court  thus r e v e r s e d  the  D i s t r i c t  Court  decision 
d i s m i s s i n g  t h e  i n d i c t m e n t ,  t h e  i s s u e s  i n  t h e  c a s e  were  n e v e r  
a c t u a l l y  t r i e d ,  fo r  r easons  h e r e i n a f t e r  s e t  f o r t h .  

13"Id. a t  585. 

14"Id. a t  588. 35 s t a t e s ,  i n c l u d i n g  New York, had f i l e d  b r i e f s  as aB ic i  
cur iae  urging aff irmance o f  the D i s t r i c t  Court d e c i s i o n  s u s t a i n i n g  the 
demurrer: 41 s t a t e s  l a t e r  p e t i t i o n e d  the Court for a rehearing (den. ,  
323 U.S. 811).  

15"Id. s t  589- 

16 Id. at 594, 595- 
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I I  

THE DECISION OF CONGRESS 

The S.E.U.A. d e c i s i o n  i m m e d i a t e l y  became the  s u b j e c t  o f  con- 
t r o v e r s y .  Al though A t t o r n e y  Genera l  B idd le  i s s u e d  a s t a t e m e n t  to 
the  c o n t r a r y ,  many s t a t e  o f f i c i a l s  and insu rance  e x e c u t i v e s  
f e a r e d  t h a t  the  f o u n d a t i o n s  o f  s t a t e  r e g u l a t i o n  and t a x a t i o n  had 
been s h a k e n ,  la  I t  was c o n t e n d e d  t h a t  t h e  d e c i s i o n  r e v e r s e d  a 
Supreme Court  p r a c t i c e  i n s t i t u t e d  by Marshal l  not  to  decide a con- 
s t i t u t i o n a l  q u e s t i o n  e x c e p t  by a m a j o r i t y  o f  the  f u l l  Cour t .  19 
Others  c r i t i c i z e d  t h e D e p a r t m e n t  o f  J u s t i c e  fo r  p roceed ing  in  such 
a case  under  the  c r i m i n a l ,  r a t h e r  than  the  c i v i l ,  p r o v i s i o n s  o f  
the  Sherman Act.  Some saw the  d e c i s i o n  as the  welcome d i s c a r d i n g  
o f  an u n r e a l i s t i c  f i c t i o n .  But o f  p a r a m o u n t  i m p o r t a n c e  was a 
pending s t r u g g l e  in Congress.  

~ h i l e  the S .E .U .A .  case  was be fo r e  the  Court ,  t h e r e w e r e i n t r o d u c e d  
in both Houses o f  Congress  companion b i l l s  t o  exempt the  b u s i n e s s  
of  i n s u r a n c e  from the  Sherman and C l ay t on  A n t i t r u s t  Acts .  20 With 

17 "90 Cong. Rec. Part  10, pp. A3359, A3360, June 23, 1944. See ed i to r i a l ,  
N.Y.L.J. ,  June 13, 1944, p. 2270, col. 1. Mr. Biddle l a t e r  announced 
that no further action under the antl-trust laws would be taken until 
Congress and the states had an opportunity to act. Joint Hearings on S. 
1362, H.B. 3259 and H.R. 3270 be£ore Subcommittees of Committees on 
the Judiciary, 78th Congr., 2nd Seas., Part 6, p. 639, June 23, 1944. 

18"Senate Report No. 20, to accompany S. 340, Committee on the Judiciary, 
79th Congr., Ist Sess., Jan. 24, 1945; cf. Congressional debates cited 
in footnote 22 infra. Not all insurance interests agreed with this view. 
See statement of Senator O'Mahoney, Joint Hearing before Subcommittees 
of Committees on the Judiciary, 78th Congr., 2nd Sess., on S. 1362, 
ll.B. 3269, and H.R. 3270, Part 6 at p. 639, June 23, 1944. Newspaper 
editorial opinion is summarized in Note (1944) 44COI. L. Rev. 772,773 
as "in general, violently opposed to the decision." 

19"Article, (~arles Warren, N. Y. Times, June 8, 1944, p. 16, Cola. 2, 3; 
contra, Note (1944) 44 Col. L. Bey. 772, 773; letters, Hinds and 
Fraenkel, N.Y. ~rlmes", June 12, 1944, p. 18, col. 6. In "Insurance as 
Commerce" (1944) 57 Harv. L. Ray. 937, 938, the redoubtable Professor 
Pow. ell commented: '~Vhat respect such minority assumption of reverse 
leadership should command from mere observers, though of necessity of 
minor consequence~ is within the constitutional freedom of each observer. 
A gracious pursuer of the judicial course might pay the minority quartet 
a delicate compliment, too delicate perhaps for acid analysis, by 
emulating their courage and independence and thus viewing their views 
as they viewed those of their predecessors. " 

20"H.R. 3270, S. 1362, 78th Cungr., Ist Sess., introduced respectively on 
September .20 and 21, 1943. See Note (1943) 32 Geo. L. J. 65, 
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o p p o s i t i o n  i n c l u d i n g  the  Department o f  J u s t i c e ,  the At to rney  
General of Missouri  and Senator O'Mahoney (D., Wyo.), the b i l l s  
were s t i l l  being considered a t  j o i n t  public meetings of House and 
Senate J u d i c i a r y  Subcommittees when the S . E . U . A .  dec i s i on  was 
rendered .  21 F u r t h e r  hea r i ngs  were he ld  and b i l l s  proposed by 
var ious  i n t e r e s t s .  On January 18, 1945, Sena to r s  McCarran and 
Ferguson introduced a measure which, a f t e r  prolonged debate and 
s u b s t a n t i a l  amendment, passed both Houses and was approved by 
Pres iden t  Roosevelt  on March 9, 1945. 22 The t e x t  of  the s t a t u t e  
(here inaf te r  re fe r red  to as the McCarran Act) i s  as follows: 

nSec. 1. Congress hereby declares tha t  the continued 
regulat ion and taxat ion by the several  S ta tes  of  the 
business of insurance i s  in the public i n t e r e s t ,  and 
tha t  s i lence on the part  of the Congress sha l l  not 
be construed to impose any bar r ie r  to the regula t ion 
of taxa t ion  of such business by the several Sta tes .  

See .  2. (a)  The business of insurance, and every 
person engaged therein ,  shall be subject  to the laws 
of  the several  States  which re la te  to the regula t ion 
or taxat ion of such business. 

(b) No Act of Congress shall be construed to in- 
validate, impair, or supersede any law enacted by 
any State for the purpose of regulating the business 
of insurance, or which imposes a fee or tax upon such 
business, unless such Act specifically relates to 
the businessof insurance: provided, ]hat after Jan- 
uary l, 1948, the Act of July 2, 1890, as amended, 
known as the Sherman Act, and the Act of October 15, 

21"joint Hearings on S. 1362, H.R.3269, and H.R. 3270 before Subcommittees 
of Committees on the Judiciary, 78th Congr., Ist and 2~d Sess., parts 
i-6. The House passed the bill on June 22, 1944 by a vote of 283 to 54. 
The Senate Committeeon the Judiciary favorably reported it on September 
20, 1944 w~th a strong minority dissent. The bill died in theSenate 

without vote. 
22"p.L. No. 15, 79th Congr., ist Sess., Ch. 20, Secs. 1-5 (March 9, 1945); 

59 Stat. 33,34,15 U.S.C. Secs. 1011,1015. For legislative history see 

House Legislative C~lendar, 79thCongr., ist and 2nd Sessions, Committee 
on the Judiciary, Jan. 29, 1946, No. 22, p. I03. Congressional debate 
may be found in 91 Cong. Record 499-509 (Jan. 25, 1945), 1112-1122 
(Feb. 14, 1945), 1470-1473 (Feb. 26, 1945) and 1548-1559 (Feb. 27, 
1945). As introduced, the measure was based upon a draft by a legislative 
committee of the National Association of Insurance Commissioners. See 
91 Cong. Rec. 504, Jan. 25, 1945. 



56 THE NEW ERA OF CAUSALTY BATE REGULATION 

1914, as amended known as the Clayton Act, and the 
Act o f  September 25, 1914, known as the Federal  
Trade Commission Act, as amended, shal l  be applicable 
to  the  bus iness  of  insurance  to  the e x t e n t  t h a t  
such bus iness  i s  not  r e g u l a t e d  by S t a t e  Law. 

See.  3. (a) Until  January 1, 1948, the Act of  Ju ly  
2, 1890 as amended, known as the Sherman Act, and 
the Act of  October 15, 1914, as amended, known as 
the Clayton Act, and the Act of  September 28, 1914, 
known as the  Fede ra l  Trade Commission Act,  as 
amended, and the Act of  June 19, 1936, known as the 
Robinson-Patman Ant i -d iscr iminat ion  Act, shal l  not 
apply to  the business o f  insurance  or to ac ts  in 
the conduct the reof .  

(b) Nothing contained in this Act shall render the 
said Sherman act inapplicable to any agreement to 
boycott, coerce, or intimidate, or act of boycott, 
coercion, or intimidation. 

See. 4. Nothing contained in this Act shall be 
construed to affect in any manner the application 
to the business of insurance of the Act of July 5, 
1935, as amended, known as the NatianalLaborRela- 
tions Act, or the Act of June 25, 1938, as amended, 
known as the Fair Labor Standards Act of 1938, or 
the Act of June 5, 1920, known as the Merchant 
Marine Act, 1920. 

See. 5. As usual in this Act, the term nStaten in- 
cludes the several States, Alaska, Hawaii, Puerto 
Rico, and the District of Columbia. 

Sec. 6. I f  any p r o v i s i o n  o f  t h i s  Act, or ~ the  ap- 
p l i c a t i o n  of  such provis ion  to  any person or c i r -  
curastances, shal l  be held inva l id ,  the remainder of 
the Act, and the app l i ca t ion  of  such p rov i s ion  to 
persons  or  c i rcumstances  o t h e r  than those as to  
which i t  i s  held inval id,  sha l l  not be af fec ted .  " 
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In approving the McCarran Actp.~Oresident Roosevelt issued a 
public statement in which he said: ~ 

nI have given my approval t o  S. 340, the insurance 
bill, which passed the Congress last week. This bill 
grants the insurance business a moratorium from the 
application of the antitrust laws and certain re- 
lated statutes, except for agreements to boycott, 
coerce, or intimidate, or acts of boycott, coercison 
or intimidation until January I, 1948. 

The purpose of this moratorium period is to permit 
the States to makes necessary readjustments in their 
laws with respect insurance in order to bring them 
them into conformity with the decision of the 
Supreme Court in the South-Eastern Underwriters 
Association case. After the moratorium period, the 
antitrust laws and certain related statutes will 
be applicable in full force and effect to the business 
of insurance except to the extent that the states 
have assumed the responsibility, and are effectively 
performing that responsibility, for the regulation 
of whatever aspect of the insurance business may be 
involved. It is clear from the legislative history 
and the language of this act, that the Congress 
intended no grant of immunity for monopoly of for 
boycott, coerion or intimidation. Congress did not 
intend to permit private rate fixing, which the Anti 
trust Act forbids, but was willing to permit actual 
regulation of rvtes by affirmative action of the 
States. 

The bill is eminently fair to the States. It provides 
an opportunity for the orderly correction of abuses 
which have existed in the insurance business and 
perserves the right of the States to regulate in a 
manner consonant with the Supreme Court's inter- 
pretation of the antitrust laws. m 

23"White House Press Helease,  Mar. 10, 1945; ~qational  Underwriter" Mar. 
15, 1945, p. 4, co l .  I; reprinted in part,  N.Y. Times, March 11, 1945, 
Sec.  5, p. 45, co l .  5; never o f f i c l a 1 1 y  reported.  (The t e x t  i s  i n -  
a c c u r a t e l y  repr inted  in  var ious  j o u r n a l s  and t e x t s ,  in each of  which 
there  are omit ted  from the fourth  sentence  the words, "and are e f -  
f e c t i  r e l y  p e r formin g that respons ib i  l i  ty").  The Presi  den t had p r e v i o u s l y  
emphasized "affirmative" State regulation in a letter to ~enator 
Radcliffe before the McCarran Act was passed. 91 Cong. Rec., Jan. 25, 
1945 at 503. 
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Shor t ly  a f t e r  the enactment o f  the McCarran Act, the Government 
discont inued the S.E.U.A. prosecut ion  in the Northern D i s t r i c t  of 
Georgia. 

The moratorium per iod  in the Act, o r i g i n a l l y  to  end January 1, 
1948, subsequently has been extended to  June 30, 1948 by Congress 
on i t s  own i n i t i a t i v e .  24 The ex tens ion  was s t a t e d  by the Senate 
Jud ic ia ry  Committee to be des i rab le  ~n order to provide the Congress 
an add i t iona l  time to examine in to  the s i t u a t i o n  more complet ley 
than i t  has been able  to do during the presen t  sess ion .  "2s 

Since the enactment o f  the McCarran Act, ce r t a in  o f  the problems 
crea ted  by the S.E.U.A. decis ion have been the subject  of  j u d i c i a l  
review. Foremost are  two d e c i s i o n s  o f  the Supreme Court  o f  the 
United S t a t e s .  

In Pruden t ia l  Ins .  Co. v. Benjamin, 24 the insurance  company 
p ro t e s t ed  an annual tax l ev ledbySouth  Carolina on foreign insure rs  
(but not on domestic companies) as a condit ion of being authorized 
to  do business within the Sta te .  The tax amounts to three  per cent 
o f  the aggregate of  premiums rece ived  from business done in South 
Carolina,  regard less  o f  i t s  i n t e r s t a t e  or loca l  charac te r .  C i t ing  
the S.E.U.A. dec i s ion ,  the i n su re r  contended tha t  the tax was an 
u n c o n s t i t u t i o n a l  d i s c r i m i n a t i o n  aga ins t  i n t e r s t a t e  con~nerce in 
favor of  loca i  bus iness .  "rne Court unanimously upheld the tax.  27 

Mr. J u s t i c e  Butledge t r aced  the winding paths o f  the previous  
decis ions,  commenting tha t  "the h i s to ry  of  the commerce clause has 
been one of  very considerable  j u d i c i a l  o s c i l l a t i o n .  28]~e a u t h o r i t i e s  
c i t e d  by Prudent ial  were d is t inguished  on the ground tha t  in none 
o f  them had Congress acted or purported to act ,  e i t h e r  by way o f  
consent ing  to  the s t a t e ' s  tax  or otherwise .  The cour t  s t a t ed :  29 

"None of  the decis ions  conceded, because none in-  
volved any question of, the power of  Congress to 
make conclusive i t s  own mandate concerning what i s  
commerce. But apart  from that  function of  def in ing  
the outer  boundary of i t s  power, whenever Congress' 
judgment has been u t t e r ed  a f f i rma t ive ly  to con- 
t r a d i c t  the Cour t ' s  p rev ious ly  expressed view that  
s pe c i f i c  act ion taken by the s t a t e s  in Congress' 
s i l ence  was forbidden by the cor~nerce clause,  th i s  
body has accon~nodated i t s  previous judgment to 
Congress' expressed approval." 

24"p.L. No. 238, 80th Cong., 1st Sesa., ch. 326 (July 25, 1947). 
25"Sen. Bep. No. 407, 80th Cong., 1st Sess. 419 (1947). 
26"328 U.S. 408, 66 Sup. Ct. 1142, 90 L. ed. 1342, 164 A.L.R. 475 (1946). 
2?'Mr. Justice Black concurred in the result  and Mr. Justice Jackson took 

no part in the consideration or decision of the case. 
28"328 U.S. at 420. 
29"Id. at 424, 425. 
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Since there  was no conten t ion  by Prudential tha t  commerce was not  
involved, the Court would give e f f e c t  to the pos i t i ve  express ionby  
the McCarran Act tha t  the "continued regula t ion  and t axa t ion  by the 
s e v e r a l  S t a t e s  o f  the bus iness  o f  insurance"  i s  in  accord  with 
Congress' pol icy.  The cour t  thus r e j ec t ed  the a rgumentofPruden t ia l  
tha t  the conlnerce clause "of  i t s  own force",  and without re fe rence  
to  any act ion by Congress, fo rb ids  d i sc r imina to ry  s t a t e  t a x a t i o n  
of  i n t e r s t a t e  commerce. 

Reviewing the McCarran Act, the Court found t h a t  i t  was the 
i n t e n t i o n  of  Congress to "put the f u l l  weight o f  i t s  power behind 
ex i s t i ng  and future  s t a t e  l e g i s l a t i o n  to sustain i t  from any a t tack  
under the Commerce clause to  whatever extent  t h i s  may be done with 
the force  of tha t  power behind i t ,  subjec t  only to  the except ions  
express ly  provided for .  "30 

*Two conclusions, c o r o l l a r y i n  charac ter  and important  
fo r  t h i s  case, must be drawn from Congress' ac t ion  
and the circumstances in which i t  was taken. One i s  
t h a t  Congress in tended  to  dec l a r e ,  and in  e f f e c t  
declared,  tha t  uniformity  o f  regula t ion ,  and of  s t a t e  
t a x a t i o n ,  a re  not  r e q u i r e d  in  r e f e r e n c e  to  the  
business of  insurance b y t h e  nat ional  public  i n t e r e s t  
except in the s p e c i f i c  respec ts  otherwise express ly  
provided for .  This n e c e s s a r i l y  was a de te rmina t ion  
by Congress tha t  s t a t e  taxes,  which in i t s  s i l ence  
might be held inva l id  as d iscr iminatory ,  do not place 
on i n t e r s t a t e  insurance business a burden which i t  
i s  unable g e n e r a l l y  to  bear  or should not bear  in 
the compet i t ionwith  loca l  business.  Such taxes were 
no t  uncommon among the  s t a t e s ,  and the  s t a t u t e  
c l e a r l y  included South Caro l ina ' s  tax now in issue.  

"That jud~nent was one of  po l icy  and r e f l e c t e d  long 
and c lea r  experience.  For, notwithstanding the long 
inc iden t  of  the tax and i t s  payment by Prudent ia l  
without ques t ion p r i o r  to  the South-Eastern decision,  
the r ecord  o f  P r u d e n t i a l ' s  cont inuous success  in 
South Carol ina  over decades r e f u t e s  any idea  t ha t  
payment of  the tax handicapped i t  in any way tending 
to  exclude i t  from competi t ion with loca l  bus iness  
or with domestic insurance companies." 

South Carol ina and Congress had acted in complete coord ina t ion  
to  sus t a in  the tax, the Court dec lared ,  and i t  i s  t h e r e f o r e  " re -  
in fo rced  by the exe rc i se  of  a l l  the power of  government r e s id ing  

3° 'Id .  a t  pp. 431, 432. 



60 THE NEW ERA OF CASUALTY BATE REGULATION 

i nou r  scheme, n Thejudgment of the Supreme Court of South Carolina, 
upholding the tax, 

ac~ifornia^^^ appe l lan t  had been convic ted  in 
In Robertson v. rdinglya~as affirmed'31 

Ca l i fo rn ia  of  the crimes of  (a) s o l i c i t i n g  and s e l l i n g  a po l icy  of 
insurance without being l icensed as required by law, and (b) ac t ing  
wi thou t  a l i c e n s e  as an agent  fo r  a non-admi t ted  i n s u r e r .  The 
s t a t u t e s  v io l a t ed  33 are pa r t  of  C a l i f o r n i a ' s  comprehensive regulatory 
scheme for  the business of  insurance with the s t a t e d  l e g i s l a t i v e  
o b j e c t i v e  " t o  p r o t e c t  the  p u b l i c  by r e q u i r i n g  and ma in t a in ing  
profess iona l  standards of  conduct on the par t  of  a l l  insurance agents 
and insurance brokers ac t ing  as such within th i s  State.  "34 

The insu re r  in question was an Arizona corporat ion not  l icensed 
in  C a l i f o r n i a .  I t s  b u s i n e s s  was t r a n s a c t e d  l a r g e l y  by r a d i o  
a d v e r t i s i n g  and use o f  the mails ,  in addi t ion  to the use of  such 
agen t s  as a p p e l l a n t .  The ev idence  o f  non-compl iance  wi th  the 
s t a t u t e s  was undisputed.  A p p e l l a n t ' s  con ten t ion  was, in e f f e c t ,  
t h a t  s ince the e n t i r e  s e r i e s  of  ac ts  done by him was d i r e c t e d  to 
the conclus ion of  an i n t e r s t a t e  t r ansac t i on  (within the S.E.U.A. 
dec is ion)  those acts ,  though taking place a l toge ther  within Cal i -  
fo rn ia ,  were inseparably  a pa r t  o f  an i n t e r s t a t e  t r a n s a c t i o n  and 
t h e r e f o r e  beyond reach of  the s t a t e ' s  l i c e n s i n g  or r e g u l a t o r y  
power. C a l i f o r n i a ' s  r e f u s a l  to  l i c e n s e  an Arizona i n s u r e r ,  for  
non-compliance with i t s  requirement of  ce r ta in  reserves ,  was termed 
an unlawful exclusion of  i n t e r s t a t e  coavnerce. 

The Court r e j e c t ed  these content ions and sustalned both s t a tu t e s .  
The requ i rement  o f  a l i c e n s e  to ac t  as an agent  or  b roke r  was 
upheld as par t  o f  "a s e r i e s  of  regula t ions  designed and reasonably 
adapted to  p r o t e c t  the p u b l i c  from f raud,  m i s r e p r e s e n t a t i o n ,  
incompetence  and sharp p r a c t i c e  which f a l l s  sho r t  of  m~nimum 
s t a n d a r d s  o f  decency in the s e l l i n g  o f  i n su rance  by p e r s o n a l  
s o l i c i t a t i o n  and salesmanship.  "35 As to the S t a t e ' s  r e f u s i n g  to  
admit insurers not conforming to reasonable standards, Mr. Justice 
Rutledge declared:  36 

"The ev i l s  flowing from i r r e spons ib l e  insurers  and 
insurance c e r t a i n l y  are not  less  than those a r i s ing  
from the a c t i v i t i e s  o f  i r respons ib le ,  incompetant 

31"The Court expressly withheld any opinion concerning the val idl ty  of 
other types of S t a t e  t a x e s .  I d .  a t  431, note 40. The e f fec t  of t h e  
McCarran Act on various types of ~discriminstory" state legislation 
is discussed in Note (1945) 45 Col. L. Per. 927. 

32.'328 U.S. 440, 66 Sup. Ct. 1160, 90 L. ed. 1366 (1946). 
~'Deerlng's California Codes, Ins. Code of Calif.,  Secs. 703,1642. 

34"Id. Sec. 1639. 
35'328 U . S .  a t  447. 
36. id. at 457. 
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or  d i s h o n e s t  i n s u r a n c e  agen t s .  The two t h i n g s  a re  
concomitant ,  be ing  mere ly  d i f f e r e n t  facades  o f  the  
same s e p u l c h r e  fo r  the i nves tmen t s  and s e c u r i t y  o f  
the  p u b l i c . . . I t  would be i d l e  to  r e q u i r e  l i c e n s i n g  
o f  insurance  agen t s ,  in  o rde r  to  secure  hones ty  and 
competence, y e t  to  p l ace  no r e s t r a i n t  upon the k ind  
o f  i n s u r a n c e  to  be so ld  or  the k inds  o f  companies 
a l l o w e d  t o  s e l l  i t ,  and then  to  c o v e r  t h e i r  r e -  
p r e s e n t a t i v e s  wi th  t h e i r  immunity. Th is  could on ly  
r e s u l t  in  p l a c i n g  dom es t i c  and complying  f o r e i g n  
i n s u r e r s  a t  g r e a t  d i s a d v a n t a g e  and e v e n t u a l l y  in  
n u l l i f v l n g  a l l  c o n t r o l s  u n l e s s  or  u n t i l  Congress  
shou ld  t ake  ove r  the  r e g u l a t i o n  . 

No such consequence  has  f o l l o w e d  f o r  t he  Soath-  
Eastern dec i s ion .  I t  d i d n o t  wipe out  the  e x p e r i e n c e  
o f  the s t a t e s  in the r e g u l a t i o n  o f  the bus iness  o f  
i n s u r a n c e o r  i t s  e f f e c t s  fo r  the  con t inued  v a l i d i t y  
o f  t h a t  r e g u l a t i o n  ****, 
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The Court  po in t ed  out  t h a t  t h e r e  was no showing t h a t  t h i s  p a r t i c u l a r  
i n s u r e r ' s  b u s i n e s s  was unsound or  f r a u d u l e n t .  I t  was m e r e l y  t h a t  
C a l i f o r n i a  has the r i g h t  t o  exc lude  a company fo r  non -compl i ance  
wi th  r e a s o n a b l e  s t anda rds ,  "unt i l  Congress makes c o n t r a r y  command." 

T~e d e t e r m i n a t i o n  o f  the Court  was madewi thout  s p e c i f i c  r e l i a n c e  
upon the  McCarran Act ,  f i r s t  b e c a u s e  i t  was n o t  b e l i e v e d  to  be  
n e c e s s a r y  and second because  the  a c t s  o f  a p p e l l a n t  were commit ted 
a f t e r  the S.L.U.A. d e c i s i o n  but  be fo r e  the McCarran Act became law. 
To avoid  ~ny semblance o f  r e t r o a c t i v e  e f f e c t  in  a c r imina l  m a t t e r ,  
the  Court  r e f r a i n e d  from e x p l i c i t  r e l i a n c e  upon the ac t ,  a l t hough  
Mr. J u s t i c e  Ru t l edge  commented t h a t  i t  d id  not  " d e t r a c t  from our  
d e c i s i o n  on o the r  grounds t h a t  the  McCarran Act, i f  app l i ed ,  would 
d i c t a t e  the  same r e s u l t .  "aT 

Mr. J u s t i c e  Douglas d i s s e n t e d  in p a r t .  He agreed wi th  the  Court  
t h a t  C a l i f o r n i a ' s  gene ra l  l i c e n s e  r equ i remen t s  fo r  i n su rance  agen t s  
were c o n s t i t u t i o n a l ,  "even p r i o r  to  the  McCar ranAct" .  He s t a t e d  
however: as 

"But p r i o r  to t h a t  Act C a l i f o r n i a  could  not  under  
our d e c i s i o n s  under the commerce c l ause  exclude an 
i n t e r s t a t e  b u s i n e s s ,  a t  l e a s t  in  a b s e n c e  o f  a 
showing t h a t  i t  was a f r a u d u l e n t  e n t e r p r i s e  or  in  
an unsound c o a d i t i o n .  No such showing i s  made here .  

37"Id. at 462, 
38.1d" 



62 THE NEW EBA OF CASUALTY BATE BEGULATION 

The McCarran Act changes t h a t r u l e ;  but i t  should 
no tbe  allowed to make unlawful what was lawful when 
done." 

In concluding this review, i t  may not be without significance tha t  
in a recent  ease involving the t r anspor t a t ion  of  na tu ra lgas  in 
i n t e r s t a t e  cc~merce, 3 9 ~ .  J u s t i c e  Rutledge on behalf  o f  the Supreme 
Court summarized the respec t ive  powers of  the Federal and Sta te  
governments under the Natural Gas Act as follows: 

"The Natural  Gas Act t h e r e f o r e  was not merely in- 
e f f e c t i v e  to exclude the sa les  now in question from 
s t a t e  control .  Bather both i t s  pol icy  and i t s  terms 
confirm that  control.More than ' s i l e n c e '  o f  Congress 
i s  involved. The dec la ra t ion ,  though not i den t i ca l  
in terms with the one made by the McCarran Act, 59 
Star .  33, 15 U.S.C. ~1011, 15 U.S.C.A. ~10]1 e t  
seq. ,  concerning c~lt inued s t a t e  regula t ion o f  the 
insurance business, i s  in e f f e c t  equally c lear ,  in 
view of  the Act ' s  h i s t o r i c a l  s e t t i n g ,  l e g i s l a t i v e  
h i s t o r y  and o b j e c t s ,  to  show i n t e n t i o n  fo r  the 
s t a t e s  to continue with r egu la t ion  where Congress 
has n o t e x p r e s s l y  taken over.  Cf. P ruden t ia l  Ins. 
Co. v. B e n j a m i n ,  328 U.S.  408, 66 S • Ct .  
1142, 90 L. Ed. 1342, 154 A . L . R .  476. Congress has 
undoubted power to def ine the d i s t r i b u t i o n  o f  power 
over i n t e r s t a t e  commerce. Southern P a c i f i c  CO. v. 
S t a t e  of  Arizona,  325 U.S. 761, 769, 65 S. Ct. 
1515, 1520, 89 L. Ed. 1915, and au tho r i t i e s  ci ted;  
c f .  P ruden t i a l  Ins. CO. v. Benjamin, supra. Here 
the  power has been e x e r c i s e d  in a manner wholly 
incons i s t en t  with exclusion of  s t a t e  au thor i ty  over 
the sa les  in question.  

"Congress' ac t ion moreover was an unequivocal re-  
cognit ion of  the v i t a l  i n t e r e s t s  of  the s t a t e s  and 
t h e i r  people, consumers and industry al ike,  in the 
regula t ion  of  ra tes  and serv ice .  Indiana 's  i n t e r e s t  
in appellant's direct sales is obvious. That in- 
terest i s  c e r t a i n l y  not  l e ss  than the i n t e r e s t  of  
Ca l i fo rn ia  and her people in t h e i r  por tec t ion  against  
t he  e v i l  e f f e c t s  o f  whol ly  un r egu l a t ed  s a l e  o f  
insurance i n t e r s t a t e .  Bobertson v. People of  S ta te  
o f  Ca l i fo rn ia ,  328 U.S. 440, 66 S. Ct. 1160, 90 L. 
Ed. 1366. N 

39"Panhandle East ,  P i p e L i n e  Co. v. Publ ic  Seru. Coa'n, - U.S. - , 68 Sup. 
Ct.190 at 197, 92 L. ed. 173 at 181 (1947), not yet officially reported. 
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The S.E.U.A. d e c i s i o n  and theMcCarranAct  have a l so  been appra i sed  
by o t h e r  c o u r t s  in c o n s i d e r i n g  v a r i o u s  phases  o f  the  i n s u r a n c e  
bus iness .  Apart  from a dec i s ion  in C a l i f o r n i a  t h a t  the s t a t e  a n t i -  
t r u s t  s t a t u t e s  are  now a p p l i c a b l e ,  4° the  p r i n c i p a l  d e t e r m i n a t i o n  
has been tha t  under e x i s t i n g  c i rcumstances  the r i g h t s  o f  the s t a t e s  
t o  r e g u l a t e  and to tax  t r a n s a c t i o n  o f  the  b u s i n e s s  have no t  been 
a l t e r e d .  41 

¢ O ' s p e e g l e  v. Board o f  F i r e  l ind. ,  29 C. (2d) 34, 172 P. (2d) 867 (1946). 

41. 
?/are v. T r a v e l e r s  I n s .  Co., 150 F. (2d) 463 (C.C.A. 9th, 1 9 4 5 ) ; F i r s t  

N a t i o n a l  B e n e f i t  Soc.  v. G a r r i s o n ,  58 F. Supp. 972, (S.D. Cal. 1945), 
a f f 'd .155 F. (2d) 522 (C.C.A. 9ti,, 1946); Glass  v. P r u d e n t i a l  I n s .  Co. ,  
246 Ala. 579, 22 So. (2d) 13 (1945); S t a t e  v. P r u d e n t i a l  I n s .  Co., 64 
N.E. (2d) 150 (Ind. ,  1945, not o f f i c i a l l y  reported) a f f ' d .  328 U.S. 
823, 90 Led .  1603, 66 Sup. Ct. 1364 (1946); I n  Re I n s u r a n c e  Tax Cases,  
160 Kan. 300, 16] P. (2d) 726, (1945) a f f 'd .  328 U.S. 822, 66 Sup. Ct. 
1360, 90 L. ed. 1602 (1946); P r u d e n t i a l  I n s .  Co. o f  AMerica v. B a r n e t t  
a t .  a l . ,  27 So. (2d) 60 (Miss., 1946, not yet o f f i c i a ] l y  reported); 
Keehn v. H i -Grade  Coal & Fue l  Co. ,  23 N.J. Misc. 102, 41 A. (2d) 525 
(1945); I n s u r a n c e  Commiss ioner  o f  P e n n s y l v a n i a  v. G r i f f i t h s ,  23 N.J .  
Misc. 96, 41A (2d) 386 (1945) ;Keehn  v. Laubach e t  a t . ,  22 N.J. Misc. 
380, 39A.(2d) 73 (1944) appeal dismissed 133 N.J.L. 227, 43A. (2d) 857 
(1945); M e n d o l a  v.  l ) i ~ e e ~  185 Misc. 540, 57 N.Y.S. (2d) 219 (1945); 
P r u d e n t i a l  I n s .  Co. v. Murphy,  207 S.C. 324, 35 S.E.(2d) 586 (1945), 
a f f ' d .  328 U.S. 408, 66 Sup. Ct. 1142, 90 L.ed. 1342 (1946); and cases 
c i ted therein. 
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I I I  

THE DEClBIONS OF THE STATES 

When the McCarran Act became law on March 9, 1945, regulation 
of insurance by the several States varied from relatively complete 
supervisionof all lines of insurance 42 to little or no regulation 
of many classes. Collaborative action believed essential in certain 
lines of insurance 43 could fall within the sweeping prohibitions 
of the Federal antitrust laws. But under the McCarranAct, after 
June 30, 1948, such laws (except as to boycott, coercion or in- 
timidation) are applicable to the business of insurance only "to 
the extent that such business is not regulated by State law. "44 
The measu reo f  S t a t e  r e g u l a t i o n  thus being the y a r d s t i c k o f i m m u n i t y  
from F e d e r a l  a n t i t r u s t  laws,  the  p r i n c i p a l  problem c o n f r o n t i n g  
S t a t e  a u t h o r i t i e s  and the i n d u s t r y  has been to  c o n s i d e r  what new 
S t a t e  c o n t r o l s  should be formulated dur ing  the moratorium in o rder  
to preserve a system of regulation exclusively by States. 4s 

We may briefly review these newly enacted laws as they affect 
casualty insurance, summarizing the legislation in effect on 
January i, 1948. For simplification, legal citations are omitted; 
these are collected elsewhere 46 and may also be found in the 

23"E.g.,N.Y. Ins. Law, L. 1939, ch. 882, Consol. Laws, ch. 28, as amended. 
"E.g.~ the poolingof insurers '  experience in most lines to obtain rates  
not excessive or inadequate. See Mowbray, ~Insurance, I t s  Theory and 
Pract ice  in the U.S. " (N.Y. 1930), Chapter XIX. 

44"McCarran Act, Sac. 2 (b);15 U.S.C. 1012(b)Cf. Parker v. Brown, 317 
U.S. 341 (1943), for similar resul t ,  in analogous s i tuat ion,  without 
such a s t a tu te .  During debate on the McCarran Act Senator O'Mahoney 
(D. Wyo. ) s ta ted:  "My whole point  has always been that  those com- 
binat ions which the insurance industry desires to make should have a 
clearance from some authori ta t ive spokesman of the public in teres t . "  90 Cong. 
Bec. Par t  5, p. 6627, June 23, 1944o See also statement ot Attorney 
General Biddle in Joint Hearings on S. 1362, H.H. 3269 and H.R. 3270 
before Subcommittees of Committees on the Judiciary, 78th Congr., Ist. 
and 2nd Seas., Part VI, pp. 637 e t  seq .  

45"Desire for regulation by a Federal agency at the time was disavowed 
by the industry, the President, the Dept. of Justice, Senator O'Mahoney, 
etc. See Joint Hearings on S. 1362, H.R. 3269 and H.H. 3270 before Sub- 
~ommitteesafCommittees on the Judiciary, 78th Congr., 1st and 2ad Sess., 
Parts 1-6, especlally Part 6, pp. 637-640. In a letter to Senator 
Radcliffe, President Roosevelt stated that his administration was "not 
sponsoring Federal legislation to regulate insurance or to interfere 
with the continued regulation and taxationby the States of the business 
of insurance. " 91 Cong. Bec. 503, Jan. 25, 1945. 

46"Note (1947) 47 Col. L. Ray. 1314. 
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s t a t u t e s  of  the ind iv idua l  s t a t e s .  The fo l lowing summary app l ies  
to  casual ty  l ines  o ther  than workmen's compensation, the regula t ion  
o f  which has been t r a d i t i o n a l .  Since the S.E.U.A. dec i s ion ,  the 
only new workmen's compensation r a t e  regu la t ion  where none the re -  
tofore existed has been in Alaska, Connecticut, Hawaii, Illinois, 
Iowa, Montana,Nebraska, NewMexico and SouthDakota. Tne present paper 
does not deal with accident and health insurance. 

While seventeen states have enacted "fair trade practices" 
legislation specifically designed to effect anouster of the Federal 
Trade Commission Act, and three states have attempted to prevent 
application of the Clayton Act by regulating interlocking dir- 
ectorates and ownership, 48 these have not been the primary concern 
of the state legislatures. Most important has been legislation 
to render the Sherman Act inapplicable by the passage of rate 
regulatory laws. Such statutes have now become law in every state 
and territory except as follows: in Idaho, Rhode Island, Missouri, 
West Virginia, the District of Columbia and Puerto Rico, there are 
no laws specifically providing for regulation of casualty rates; 
in Virginia, 49 only automobile and fidelity and surety insurance 
rates are regulated and in Oklahoma 50 only automobile, glass in- 
surance and employers liability. In all other states rating leg- 
islation of  some type e x i s t s  as of  January 1, 1948. 

In Louisiana 51 for  a l l  casua l ty  l ines  and in Texas s2 for  auto- 
mobile insurance, a s t a t e  commission l i t e r a l l y  makes the ra tes .  In 
North CarolinaS3and Virginia ,  54 there  are other  forms of r egu la t ion  
for  automobile insurance,  and in Massachusetts s5 a specia l  form of  
regu la t ion  for c e r t a i n  s t a t u t o r y  coverages. Inmost s t a t e s ,  however, 
t he r e  has been enac ted  a system of  r e g u l a t i o n  having the bas i c  
ou t l i ne  of  the t r a d i t i o n a l  New York s t a t u t e s ,  with d i f f e r e n c e s  of  
v a r y i n g  p r a c t i c a l  impor tance .  I t  was such a model r e g u l a t o r y  
s t a t u t e  tha t  the Nat ional  Assoc ia t ion  of  Insurance Commissioners 

• 47. Florida, Indiana, Maryland, Massachusetts, Michigan, Minnesota, Nebraska, 
New Hampshire, New Jersey, New Mexico, Pennsylvania, South Carolina, 
South Dakota, Tennessee, Utah, Washington and Wisconsin. 

48"Connecticut, Illinois and Pennsylvania. 
49"Sections 4326B1 to 4326B6 and Sec. 2154 Ins. Laws of Virginia. 
50. 

Sec. 88 Oklahoma Ins. Laws; OpinionAtty. Gen., Feb. 27, 1928, on auto- 
mobile liability insurance. 

51. 
SOc. 4277.2-4277.3 La. Gen. Stats., [}art. Annotated 1939. 

52"Art. 4268B, Sections I to lla, Ins. Laws of Texas. 
53. 

Sec. 58-246 to 58-248.6 of Article 25, Chap. 58, Ins. Laws of N. Car. 
54. Sec. 4326BI to 4326B6, and 2154, Ins. Laws of Va. 
55"Chapter 175, Section II3B, Annotated Laws of Mass. 
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and an A l l - I n d u s t r y  Committee debated and agreed upon in 1946. 
In broad ou t l ine ,  the s t a t u t e s  enacted provide that:  

(1) 

(2) 

ra tes  must meet c e r t a i n  standards; 

rates must be filed with state supervisory officials, 
who are granted certain powers if the rates fail to 
meet the statutory standards; 

(3) companies may combine in rating matters but only if 
their organizations for such purposes are licensed by 
the s t a t e .  

L e t u s  consider b r i e f l y  eachof  these components of  the r a t i ng  laws. 

1. Rates  must meet c e r t a i n  s tandards.  

The s t a tu t e s  normally provide that  ra tes  must not benexcess ive ,  
inadequate or u n f a i r l y  d iscr iminatory  ~. De.finitions of  these terms 
are  found in few o f  the s t a t e  s t a t u t e s  s° and the phrases  await  
i n t e r p r e t a t i o n  by the cour t s ,  which o r d i n a r i l y  should adopt the 
meanings customary in  the bus iness .  In the S t a t e  o f  Washington 
a lone the re  are no s t a t u t o r y  s tandards  expressly applicable to 
c a s u a l t y  r a t e s .  57 

The r a t e s  used should be made with due c o n s i d e r a t i o n  to pas t  
and p ro s pe c t i ve  loss  exper ience ,  c e r t a i n  enumerated mat te r s  and 
~all other  re levant  f ac to r s  within and outside the s ta te ,  n 

2. A l l  ra t e s  must be f i l e d  w i th  s t a t e  s u p e r v i s o r y  o f f i c i a l s ,  
who are granted  c e r t a i n  powers i f  the ra t e s  f a i l  to meet 
the s t a t u t o r y  s tandards .  

1~nis is true in every state, except that in C~lifornia no rate 
need be filed until required by the Commissioner in investigating 
alleged violations of law, and in Montana rates must be filed only 
when made by a rating organization. 58 With the rates must be filed 
all manuals of rules and all rating plans; in most states, these 
filings must be accompanied by supporting information only in the 
event that the state official does not have sufficient information 
to determine whether the filings meet the statutory standards. 

56"E.g., Sec. 1852(a), Cal. Ins, Laws. 
57"Sec..19.03, Wash. Ins. Code. 
58"Chapter 805, Calif. L. 1947; Sec. ii, ch. 255, Mont. L. 1947. Manual 

rates of course are readily available to a state Insurance Department, 
irrespective of a filing requirement. 
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Filingsmay bemadeby either an insurer or an authorized organization 
acting in its behalf. 

In almost all states, the rates cannot be used for a certain 
number of days (called a "waiting period") and in the majority o£ 
states the Commissioner has power to prevent the use of rates by 
action before the end of the waiting period. In every state having 
a rate regulatory law the Commissioner at any time may examine into 
any existing rates and, while he may not set aside contracts already 
made, he may order the discontinuance of such rates in the future. 

Procedures for the gathering and compilation of experience for 
the information of the Commissioner are uniformly provided in the 
laws. 

3. Companies may combine in rating matters but only i f  their 
organizations for such purposes are licensedandsupervised 
by the state. 

]his is true in all states which have enacted rate regulatory 
laws. Bating organizations, advisory organizations, and joint 
activities of such groups, are subjected to rigid scrutiny. In al- 
most all states, membership in these concerted activities is not 
compulsory for any insurer. Bating organizations must permit any 
insurer to subscribe to their rating services and virtually all 
their actions are subject to appeal to the Commissioner by a member 
or subscriber. Deviations by a member or subscriber on a specified 
basis (usually a uniform percentage deviation) are sanctioned. 

THE FUTURE 

Reasonable  men may d i f f e r  in t h e i r  views as to  the p r o b a b l e  
success  or  f a i l u r e  of  v e s t i n g  in the s eve ra l  s t a t e s  such compre- 
hensive powers over an i n t e r s t a t e  indus t ry .  What a l l  may agree upon 
i s  t h a t  the  system can succeed only  ~f i n d u s t r y  and government 
approach t h e i r  r e s p e c t i v e  r e s p o n s i b i l i t i e s  with an i n t e l l i g e n t  
a l t r u i s m .  


