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1. BRIEF HISTORY OF FEDERAL BLACK LUNG LAW

The Federal Coal Mine Health and Safety Act (Act) was originally passed by Congress to be effective in 1969.   Initially, the Federal Government provided all the benefits to the injured miners, in part through a trust fund where coal producers were assessed on the basis of tons produced.  As the program became more expensive, rather than eliminate the program (it initially had a sunset provision) or increase the trust assessments, the law was amended in 1973 to transfer the liability of the benefits to the operators (employers) and their insurance carriers.  Rather than a separate policy, it was decided that a new endorsement, the Federal Coal Mine Health and Safety Act endorsement would be added to the state acts policy to provide the federal benefits required by the Act.  

The original benefit eligibility was liberalized and extended by a congressional amendment in 1977.  Some categorized the 1977 amendments as an entitlement program and a retirement program for the nation’s coal miners.

In 1982, Congress modified the Law, this time providing more reasonable benefits and evidence standards.


The 103rd Congress considered a bill that would again liberalize the benefits payable under the Act.  This bill however failed to gain support of Congress and did not pass.  Upon the failure for congressional support, the U S Department of Labor (DOL) began the long process of amending its regulations to provide some of the more liberal benefits consistent within the failed bill. 


Some of the key and unique provisions of both the past and present federal programs are:

A) The indemnity benefits are a function of the federal GS-2 wage scale and are not a function of the employee’s wages.  Benefits do not vary by state.

B) There is a built-in escalation of benefits; as the GS-2 wage scale increases, so do all benefits on newly approved as well as prior approved claims.

C) A disabled miner receives additional benefits for his spouse and any dependent children while he is still living.

D) There is no statute of limitation on the reporting of claims.

E) Any miner can file his claim with the DOL while he is still working and begin the claim review process prior to his employment termination.  We call these exposures “ active miners”.

F) Only permanent total disability or survivor losses are covered.  All benefits must be paid in weekly/monthly benefits; no lump sum or compromise settlements are permitted. 

2. UPDATE OF CURRENT REGULATIONS-LITIGATION

In January 1997, the DOL proposed a new set of Regulations.  These Regulations were published in the Federal Register and were subject to two (2) formal, public hearings.  Almost 200 comments were received by DOL as the result of the public notice.

In October 1999, the Regulations were republished.  Some of the initial components were changed and the initial analysis under the Regulatory Flexibility Act was presented by DOL.  DOL received 37 comments as the result of the second publishing.

On December 20, 2000, DOL published the Regulations as final.  These Regulations were effective 30 days after publication or January 19, 2001.

On February 9, 2001, the United States District Court of the District of Columbia issued a preliminary injunction and established oral arguments on the Summary Judgement case.  The oral arguments occurred on June 5, 2001.  The plaintiffs were the National Mining Association et al (including several insurance industry representations), the defendant was DOL, and the United Mine Workers of America were a formal intervenor.

The Court’s decision was entered on August 9, 2001, upholding the Regulations on all counts and dismissing the preliminary injunction.

The Regulations are now in effect.  Appeals are being prepared.

3. IMPACTS OF NEW REGULATIONS

There are many benefit provisions that are expanded as the result of these Regs.  The following are some of the more important, but by no means represent the total revisions:

a) The definition of pneumoconiosis-any lung disorder, not limited to the inhalation of coal dust, can produce a claim payable under the Regs.

b) The expansion of medical benefits-broadens benefits to include expenses relating to examinations and tests

c) Primary treating physician- the testimony or opinion of the claimant’s primary physician, usually a General Practitioner or Family Practitioner, will be given greater weight by the Administrative Law Judge than the medical opinion of any other medical witness.  Usually, the defense witness is a specialist in Pulmonary or lung conditions. 

d) Re-filing of previously denied claims-any previously denied Federal claim may be re-filed and re-reviewed under the more liberal standards.

4. WHO IS IMPACTED BY THE NEW REGULATIONS

a) Any carrier or self insurance plan providing direct coverage to a coal mine operator since 1973 may be impacted by the re-filing provisions.  Currently in Pa., there are only 10 carriers with current policies.  There are 39 carriers which have written at least one policy in Pa. covering a coal mine operator since 1973.  Several of these carriers are no longer members of our Bureau

b) Any carrier providing reinsurance or excess coverage may be directly impacted. 

c) Any carrier who was or is a member of a Plan or Pool may be impacted

d) Any carrier writing any business in any coal mine state where that state has a guaranty fund or some other insolvency mechanism where carriers can be assessed. 

5. SUMMATY OF PENNSYLVANIA FILING

On August 13, 2001, the CMCRB submitted a Loss Cost Proposal to the Pa. Insurance Commissioner to recognize the impact of the New Regs.  A filing would have been made sooner, but for the Summary Judgement litigation.

This filing proposes an overall increase in Federal OD loss costs of 6407%.  The current overall average loss costs of $1.22 per $100 payroll is proposed to increase to $79.38 per $100 payroll.  Approximately 6.5% of the increase is to cover prospective claims while 93.5% is to cover claims occurring during expired policies.  Without the refiling portion, the prospective portion alone is proposed to be approximately $4.86 per $100 payroll.  Under the Claims Made proposal, the refiling portion of the loss costs would disappear upon collection of sufficient premium to cover the refiled claims.

As discussed later in Bullet Point # 7, it is the CMCRB position that the additional benefits provide by the New Regs for new or refiled claims with last exposure dates occurring during policy periods that expired prior to January 19, 2001 are not covered under these expired policies.  To provide coverage for these claims, the CMCRB has proposed that a new claims made endorsement be added to current/future policies to provide the coverage.  The adding of this claims made coverage to current/future policies is very expensive.  There are two (2) main cost drivers in the claims made cost component:

a) New claims/refiled claims from over 30 years of exposures (1970 to 2000) are being priced in one year

b) The current exposure base is shrinking and therefore, the base for spreading is smaller than the base which generates the additional liability

To calculate these costs, the CMCRB has an extensive data base of claim activity and status by individual claimant dating back to last exposure dates of 1970 to present.  Data was compiled by year, by classification.  Filing of new claims/refilings were estimated at high range, middle range and low range.  Previously denied claimants whose records were not updated since the denial were died off using our own unique Pa. Coal Miner’s Mortality Table.  From this population of potential claimants, assumed higher award ratio’s were applied.  Again factors from the high, medium and low categories were applied.

Severities were calculated using a model. The claimants’ attained ages in 2001 were used.  Martial status was considered in determining surviving spousal benefits.  Escalation of the benefits was applied using a 3.5% annual increase.

From these separate frequency and severity calculations, the dollars of additional benefits were calculated.  The claim dollars needed to be calculated separately from the exposures because the dollars need to be related to future exposures, not past exposures.

6. DISCUSSION OF AWARD RATIO

The award ratio appears to be a simple concept and one that lends itself to easy comparisons.  Be careful!  This concept is simple to calculate if one knows the total number of claims and the total number of awards.  However, counting the number of claims for the denominator is not necessarily done in the same fashion for each counter.  The DOL has indicated that the award ratio under the New Regs should not exceed 12%.  The current award ratio as they count is approximately 7%.  Their method of counting includes multiple claim filings by the same individual in their denominator.  We learn from current carriers under the Statistical Plan that new claim numbers are assigned to the same individual even though their prior claim is not resolved, or was denied but is now under appeal.  This inflates the denominator and lowers the resultant ratio.  This is especially true under the New Regs where previously filed claims can be re-filed, assigned a new claim number, and reviewed under the more liberal standards.


The CMCRB method of counting uses the claimant’s Social Security number as the control.  To the best of our knowledge, no two individuals have the same Social Security number.  If the same Social Security number, a required Stat Plan cell, appears on multiple claim filings, only one claim is considered primary and used in our data analysis.  


The comparative analysis of the two methods produces two dramatically different results that at first glance appear to be from different universes.  For example, under DOL counting method, if one claimant files three different claims and each is assigned a different claim number, one award creates a 33% award ratio.  In the CMCRB method, multiple claims from the same individual are not counted; the award ratio would be 100%.


Therefore, a simple comparison of award ratio’s from two different sources may not provide a proper comparison.   

7. ’84 ENDORSEMENT

One of the key issues surrounding the liabilities generated by these Regs is the issue of the ’84 Endorsement.  The initial 1973 Regulations contained suggested language for inclusion in the initial endorsement.  Under the policy conditions, the language expressed that the policy provided benefits in effect on the policy inception date, and any change that occurred while the policy was in force.  The initial NCCI Standard Endorsement contained similar language.  

When the 1977 amendments expanded the benefits, a court case addressed whether the expired policies provided the expanded benefits.  The DOL specified that as long as a claim could be filed against the policy, the policy was still “ in force”.  The insurance carrier in the case specified that the policy was in force for the policy term and therefore, the expired policy did not provide the benefit change occurring after policy expiration date.  The DOL interpretation prevailed in the Court decision.

 Shortly thereafter, the NCCI developed new policy language that specified that the policy provide benefits in effect on policy inception date and any change in benefits that occurred during the term of the policy.  This endorsement with the revised policy language was approved by every Insurance Department and has been used in every state since 1984.

The CMCRB and, to the best of our knowledge, the NCCI supports the position that the expanded benefits, definitions, and eligibility rules specified by the New Regs are not covered under policies that expired prior to the effective date of the Regs, or January 19, 2001.  This is why the CMCRB proposed a new claims made endorsement to be added to current/future policies.  

The issue of providing expanded benefits to the expired policies was originally part of the Summary Judgement case, but was withdrawn.  More than likely, this issue will be subject to separate litigation in the future.     

8. STATUATORY ACCOUNTING VS PRICING

At Bureau committee level and in discussions with the Regulators, and coal mine employer groups, the topic of pricing the refiling of previous claims over a period exceeding one year has occurred.  The CMCRB has cautiously proposed the one-year term in the absence of any commitment from the Regulators expressively permitting the liability from these refiled claims to be spread over more than one year.  The CMCRB would be agreeable to a longer premium term if the premium term were consistent with the posting of the additional liabilities.

Additionally in Pa., individual carriers can file their own loss costs, which differ from the Bureau’s loss costs.  Therefore if an individual carrier chooses a longer term, it may do so with the approval of the Insurance Commissioner in recognition of its statutory accounting situation.

