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Educational Objectives for Attendees

I. Describe information learned from the National Opioid 
Litigation and its potential impact on risk decisions.

II. Describe information learned from healthcare provider 
opioid diversion investigations/lawsuits and its potential 
impact on risk decisions. 



I. Information learned from National Opioid Litigation  
and its potential impact on risk decisions.



June 21, 2019



The crux of the appeal was the question of who should receive
access to the data in the DEA’s ARCOS database, and the related
question of how disclosure of the ARCOS data would further the
public’s interest in understanding the causes, scope, and context
of the opioid epidemic. The trial Judge had entered a blanket
protective order that resulted in the Plaintiffs receiving the
ARCOS data, but also ordered (in blanket fashion) that the
information could not be made public.



The 6th Circuit Judges note that the Intervenors [The
Washington Post] convincingly argue that “[t]he dosage of the
pill is of immense public interest, as people want to know
whether their neighborhood was supplied with 5 mg
oxycodone pills, such as Percocet, which are generally
prescribed for minor dental procedures and routine injuries, or
30 mg oxycodone tablets, which have been shown to be the
most abused and diverted pills[.]”



The 6th Circuit Judges also noted that “specific transactional
data has proved extremely effective and consequential in
calling attention to the horrors of the opioid crisis’” and that
“[T]he ARCOS data does not contain sensitive information like
trade secrets, and the age of the data makes the risk of
anticompetitive harm slight and speculative.”

Ultimately, the 6th Circuit vacated the trial Judge’s Protective
Order and ordered him [the trial Judge] to fashion a new
Protective Order which is not a blanket one.



https://www.washingtonpost.com/graphics/2019/investigations/dea-pain-pill-database/

https://www.washingtonpost.com/graphics/2019/investigations/dea-pain-pill-database/














Opioid Distributors Propose $10 Billion to End State 
Claims
By Jef Feeley | August 7, 2019

McKesson Corp., Cardinal Health Inc. and AmerisourceBergen 
Corp. have proposed paying $10 billion to settle claims they 
helped to fuel the U.S. opioid epidemic — the first sign of 
progress in resolving state lawsuits against the drug distributors, 
according to people familiar with negotiations.



COVERAGE?

Cincinnati Ins. Co. v. H.D. Smith, LLC., No. 15-2825 (7th Cir. 2016)

West Virginia sued pharmaceutical distributors, seeking to hold
them liable for contributing to the state’s epidemic of prescription
drug abuse. The complaint alleged that certain pharmacies, “pill
mills,” knowingly provided citizens with hydrocodone, oxycodone,
codeine, and other prescription drugs, not for legitimate uses, but
to fuel and profit from their addictions. The state contends that
those pharmacies ordered drugs in quantities so large that the
distributors should have known they would be used for illicit
purposes.



H.D. Smith, a distributor, had a general commercial liability
insurance policy issued by Cincinnati Insurance. The policy
covered damages that H.D. Smith became legally obligated to
pay “because of bodily injury,” defined as “bodily injury,
sickness or disease sustained by a person, including death.”
“[D]amages because of bodily injury” include “damages
claimed by any person or organization for care, loss of services
or death resulting at any time from the bodily injury.”



Cincinnati refused to defend the suit and obtained a
declaratory judgment. The Seventh Circuit reversed summary
judgment. The plain language of the policy requires
Cincinnati to defend a suit brought by a plaintiff to recover
money paid to care for someone who was injured by H.D.
Smith. West Virginia’s suit fits that description.



Takeaways

• How can you or your clients use that data?



II. Information learned from healthcare provider 
opioid diversion investigations/lawsuits  and its 

potential impact on risk decisions.



Traveling medical technician who was charged with causing an outbreak of Hep C 
in New Hampshire.



2003 Kwiatkowski became a Radiology Technician in his home state of Michigan.

2007 Kwiatkowski Began Working as a Travelling Technician

January 2007 - September 2007 Kwiatkowski Worked at Oakwood Annapolis Hospital in 

Wayne, Michigan as a medical technician.

November 2007 - February 2008 Kwiatkowski Worked at Saint Francis Hospital in 

Poughkeepsie, New York.

March 17, 2008 - May 7, 2008 (47 Days) Kwiatkowski worked at UMPC Presbyterian in 

Pittsburgh, Pennsylvania as a medical technician.

May 7, 2008 A UPMC hospital employee observed Kwiatkowski enter an operating room, 

lift his shirt, put a syringe in his pants, and exit the room. Officials report that empty 

syringes were found in his pockets and locker. His blood was tested and Fentanyl and 

other drugs were found in his system. Kwiatkowski was fired that day.



May 2008 - November 2008 Kwiatkowski moved on to Maryland and worked at 

Baltimore Veterans Affairs Medical Center.

December 2008 - February 2009 Kwiatkowski Worked for Southern Maryland 

Hospital.

March 9, 2009 - June 27, 2009 Kwiatkowski Worked for Maryvale Hospital in 

Arizona. It is reported that he worked in the cath lab.

July 10, 2009 - January 9, 2010 Kwiatkowski Worked for Johns Hopkins in 

Baltimore, Maryland.

January 2010 - March 2010 Kwiatkowski Worked for Maryland General Hospital.



March 22, 2010 - April 2, 2010 Kwiatkowski Worked for Arizona Heart 

Hospital. An incident took place where Kwiatkowski was found passed out in 

bathroom stall with Fentanyl syringe floating in toilet. He was fired and the 

staffing agency that employed Kwiatkowski at the time, SpringBoard, reported 

the incident to the American Registry of Radiologic Technologists, according 

to a spokeswoman for the agency. The ARRT said that they did not punish 

Kwiatkowski because they did not have firsthand evidence of the 2010 

incident. The director of the Arizona Radiation Regulatory Agency said 

officials stopped their investigation when Kwiatkowski moved out of 

state.

April 7, 2010 - April 30, 2010 Kwiatkowski Worked for Temple University 

Hospital in Philadelphia, Pennsylvania.



May 2010 - September 2010 Kwiatkowski Worked for Hays Medical Center, 

Hays, Kansas.

October 2010 - March 2011 Kwiatkowski Worked for Houston Medical Center in 

Warner Robins, Georgia.

April 2011 - May 2012 Kwiatkowski worked for Exeter Hospital in New 

Hampshire.

May 2012 - 3 Doctors at Exeter reported that their patients who were recently 

treated in the Cath Lab tested positive for the Hepatitis C Virus. The State 

began an investigation…



Exeter & Hep C: 
32 of 33 cases 
settled









Potential Legal Claims

1)Battery
2)Lack of Informed Consent
3)Medical negligence (breach of the standard of care)
4)Negligent Infliction of Emotional Distress 











University of Michigan Health System to pay record 

drug diversion settlement Posted Aug 30, 2018

ANN ARBOR, MI - The University of Michigan Health System has agreed to pay the 

United States $4.3 million as part of a settlement resolving allegations that it violated 

certain provisions of the Controlled Substances Act…

It is the nation's largest settlement of its kind involving allegations of drug diversion at 

a hospital…

The DEA began its investigation after two tragic incidents occurred in December 2013 

involving two UMHS employees - a nurse and an anesthesiology resident…

On a single day that December, a nurse and doctor both overdosed on stolen pain 

medication in different areas of the sprawling University of Michigan Health System.

Both were found in hospital bathrooms with drugs meant for patients injected 

into their own bodies.

http://www.mlive.com/news/ann-arbor/index.ssf/2014/04/police_u-m_doctor_overdosed_on.html


Grand Rapids nursing facility staffer diverted 1,900 opioid 

pills, report says

By John Lundy on Dec 26, 2018 at 5:34 p.m.

An employee at a Grand Rapids nursing facility kept more than 1,900 opioid tablets

intended for clients for herself over two years, according to a state agency's

investigation.

The facility's clients sometimes went without pain medications as a result, according

to the report.

The investigation by the Minnesota Department of Health's Office of Health Facility

Complaints also found that other staff members were aware of the theft but didn't

report it because of fear of retaliation by the employee and by management at the

facility, Majestic Pines Senior Living.

https://www.duluthnewstribune.com/users/john-lundy-0


A Growing Problem







Issue: In every organization, drug diversion is a potential threat to
patient safety. Risks to patients include inadequate pain relief and
exposure to infectious diseases from contaminated needles and
drugs, compounded by potentially unsafe care due to the health
care worker’s impaired performance. Furthermore, diversion may
cause undue suffering to patients who don’t receive analgesic
relief, can be costly to an organization by damaging its reputation,
and may lead to major civil and criminal monetary penalties.

2019 The Joint Commission, Division of Healthcare 
Improvement



Statistics from both the U.S. Substance Abuse and Mental
Health Services Administration (SAMHSA) and the American
Nurses Association (ANA) suggest that about 10 percent of
health care workers are abusing drugs. Due to the availability
of and access to medications in health care organizations,
diversion of controlled substances can be difficult to detect
and prevent without a comprehensive controlled substances
diversion prevention program



Nurses struggling with addiction turn to hospital drugs
Boston Herald.com July 27, 2019

According to Ann Scales, spokeswoman at the Massachusetts
Department of Public Health, 393 nurses have enrolled in
Massachusetts's Substance Abuse Recovery Program (SARP) since
2009.

So far this year, 10 nurses have enrolled in SARP and another 24
have applied, meaning the program is on track to more than
double last year’s enrollment of 16 nurses.



Cases of drug diversion at Boston-area hospitals have
resulted in giant settlements for some institutions, most
notably at Massachusetts General Hospital, which agreed
to pay $2.3 million to resolve drug diversion allegations in
2015 after two of its nurses stole nearly 16,000 pills from
automated dispensing machines, according to the United
States Department of Justice.



HealthcareDiversion.Org



Pennsylvania, West Virginia, Michigan were all
included in a DOJ-led initiative started in 2017
that assigned Assistant US Attorneys to twelve
states for a three-year term. Their job is to focus
solely on investigating and prosecuting healthcare
fraud including “pill mill schemes and pharmacies
that unlawfully divert or dispense prescription
opioids of illegitimate purposes.”





Emerging trend: 
Baltimore County physician assistant admits to 

overprescribing opioids, having sexual contact with
patients                     BALTIMORE SUN |JUL 17, 2019 | 11:15 AM

A Baltimore County physician assistant pleaded guilty to
conspiracy to distribute several prescription drugs as he
admitted he helped prescribe several opioids, including
fentanyl, not for legitimate medical purposes, and engaged in
sexual contact with some of his female clients.
William Soyke, 66, of Hanover, Pa., pleaded guilty to conspiracy
to distribute and dispense oxycodone, fentanyl, methadone and
alprazolam while he was a physician assistant at the Rosen-
Hoffberg Rehabilitation and Pain Management clinic in Towson.



Disclaimer

This presentation is provided with the

understanding that the presenters are not rendering

legal advice or services. Laws are constantly

changing, and each federal law, state law, and

regulation should be checked by legal counsel for

the most current version. We make no claims,

promises, or guarantees about the accuracy,

completeness, or adequacy of the information

contained in this presentation. Do not act upon this

information without seeking the advice of an
attorney.



This outline is intended to be informational.  It 

does not provide legal advice.  Neither your 

attendance nor the presenters answering a 

specific audience member question creates an 

attorney-client relationship.


